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which illumines all the future — discard the engine of 
warfare and give our unquestioning loyalty to the effi- 
cacy and right of Justice? 

Swaethmore College, November 4, 1911. 



The Constitutional Objection to the 
Treaties Entirely Untenable. 

By Hon. Philander C. Knox, Secretary of State. 

From the Address Delivered by Mr. Knox Before the 
American Society for Judicial Settlement of Inter- 
national Disputes, at Cincinnati, Ohio, 
November 8, 1911. 

The constitutional objection applied to these treaties 
is that it is not within the constitutional power of the 
Senate to leave to any other body the right to decide 
whether a given difference is the kind of difference 
which, under a treaty, the Government has agreed to 
submit to arbitration. If this objection is sound it ap- 
plies with as much if not greater force to the President 
as to the Senate, and inasmuch as the President, as the 
executive arm of the Government, is to be bound by 
these treaties to enter into agreements, subject to the 
Senate's approval, to arbitrate differences found to be 
arbitrable by the commission it is necessary to consider 
the committee's objection in its relation to this obliga- 
tion. 

Unless the constitutional power to agree by treaty to 
arbitrate future differences does not exist at all or only 
exists as to certain kinds of differences this proposition 
is not sound. If the treaty-making power can consti- 
tutionally bind the Government to arbitrate any kind 
of difference that may arise in the future between us 
and another country it can bind it to arbitrate any other 
kind or kinds of difference or all differences, including 
a difference that may arise upon the construction of the 
treaty itself. If the power exists at all the extent of its 
exercise is a matter of discretion. "We have time and 
again bound ourselves to arbitrate all differences except 
those affecting vital interests and national honor, pro- 
viding only, as in the pending treaties, that the arbitra- 
tion must be under special agreement to be made by the 
President and approved by the Senate. There are many 
such treaties now in force. It is evident, therefore, 
that there is no lack of pdwer to make treaties that 
bind us to arbitrate questions that may arise; it is only 
a question as to the expediency and extent of the exer- 
cise of a conceded and frequently exercised power. 

Assuming that the treaty-making power — that is, the 
President, subject to the approval of the Senate — may 
constitutionally enter into a treaty to arbitrate all dif- 
ferences, it clearly would have the power to submit to 
arbitration the question as to whether a specific differ- 
ence fell within the class of differences that it was 
agreed to arbitrate. The agreement to arbitrate the 
question as to whether a specific difference is arbitrable 
within the terms of such a treaty is a less comprehen- 
sive exercise of the treaty-making power than would be 
the agreement to arbitrate all differences. The ques- 
tion, therefore, is one of expediency and not of power, 
and, stated in its simplest form and in the sense and to 
the extent that it is now involved, is this : Is it wise as 



a matter of expediency to provide that in case the execu- 
tive branches of two governments fail to agree as to 
whether a specific difference is within the terms of 
Article I that question should be referred to a com- 
mission for decision, so that if it is decided to be within 
the terms of the treaty the special agreement to arbi- 
trate should be prepared and sent to the Senate for its 
approval, as it would have been if no question as to its 
arbitrability had arisen? 

It surely must be clear to anyone who gives the ques- 
tion proper consideration that the power of the Senate 
is not taken away by these treaties. On the contrary, 
it is textually preserved and in the very language of 
existing treaties, which were approved by the Senate 
without objection. 

Why did the Senate cause the withdrawal of the 
Hay-Durant treaty of 1904, which provided that the 
special agreements of arbitration should be made by the 
President alone, by amending so as to require a treaty 
in each case? Manifestly because the Senate believed 
that it would otherwise surrender a constitutional 
power. Why in 1908 did the Senate approve, without 
opposition, the same treaties with the provision that the 
special agreements should be subject to its advice and 
consent? Manifestly because the Senate believed that 
it thereby preserved its constitutional power. How, 
then, can it be claimed that this power is surrendered 
in tbe pending treaties which reserve to the Senate this 
power in the identical language which the Senate ap- 
proved without opposition in 1908? 

The Constitution of the United States makes the 
Senate a part of the treaty-making power, and no treaty 
between the United States and a foreign country is valid 
without its approval. In Great Britain the treaty- 
making power rests in the Crown, but, as a matter of 
domestic policy, Great Britain does not make important 
treaties affecting the interests of her self-governing colo- 
nies without their approval. In France certain classes 
of treaties are subject to legislative approval. 

Therefore, although in the pending treaties the ex- 
ecutive branches of the governments concerned agree to 
be bound by the decision of the commission as to the 
arbitrability of a question upon which the executive 
branches do not agree, this decision is subject to the 
approval of the self-governing colonies of Great Britain, 
if the question affects them, and to the approval of the 
Senate of the United States, and, in certain cases, the 
Senate and Chamber of Deputies of France, to whom 
the right of approval is expressly reserved in each case. 

Every agreement to arbitrate must go to the Senate 
for its approval. There can be no arbitration without 
its approval. An agreement to arbitrate goes to the 
Senate for its approval either because the executive 
branches of the two countries concerned in the differ- 
ence agree that the difference is one for arbitration or 
because, failing so to agree, the commission of inquiry 
report that it is such a difference. 

How can the Senate's power over the agreement be 
less if it goes to the Senate after the commission's re- 
port that it presents an arbitrable question than if it 
had gone there because of the opinion of the executive 
branches of both governments to the same effect? 

If the two governments agree that the difference is 
arbitrable they make an agreement to arbitrate it and 
it is sent to the Senate for its approval. If the two 
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governments cannot agree that the difference is arbitra- 
ble that ends the matter until the commission reports, 
and if its report is that the difference is arbitrable an 
agreement is made to arbitrate it, and the agreement is 
sent to the Senate for approval just as if no such ques- 
tion had been raised, and the Senate deals with it with 
unimpaired powers. 

Perhaps the fundamental fallacy of the majority re- 
port on this point lies in the treatment of Article III 
as if it stood alone and unconnected with Article I or 
any other part of the treaty, whereas the article is merely 
supplemental to and must be construed with the other 
parts of the treaty. That this is true is shown by the 
language of the final paragraph of the article, which 
provides that questions passed upon by the Joint High 
Commission "shall be referred to arbitration in accord- 
ance with the provisions of this treaty"; and Article I 
of the treaty which is thus made part of the arbitral 
plan proposed by Article III provides that all differ- 
ences in any way covered by the treaty shall be sub- 
mitted under a special agreement for each case which 
"shall be made on the part of the United States by the 
Preisdent of the United States, by and with the advice 
and consent of the Senate thereof." There is, there- 
fore, not only no implication that Article III is to stand 
alone, but, on the contrary, Article III by express state- 
ment incorporates all other parts of the treaty dealing 
with the matter of reference to arbitration, and this of 
necessity includes the making of the special agreement 
provided in Article I. Moreover, if a determination 
of the Joint High Commission under Article III elimi- 
nates, as the majority report contends, the function of 
the Senate in the matter of the special agreement as 
provided in Article I, then by a parity of reasoning the 
determination of such commission under Article III 
must also eliminate the participation of an interested 
self-governing dominion of the British Empire in the 
making of the special agreement and the constitutional 
requirement that the Senate and Chamber of Deputies 
of Prance shall approve certain classes of treaties before 
they become effective. But it is scarcely to be supposed 
that anyone would seriously contend for the latter con- 
struction, and as the two propositions must stand or fall 
together the destruction of one destroys the other. It 
is submitted that this whole contention is entirely un- 
tenable. 



Former Congressman James A. Tawney 

Thinks the Treaties Certain to 

be Ratified. 

During the last six years of his service in the House 
of Eepresentatives former Congressman Tawney, of 
Minnesota, then chairman of the Committee on Appro- 
priations, made a determined effort to check and keep 
down unnecessary war expenditures. He was the first 
public man who analyzed these expenditures, showing 
their rapid increase year by year until the fiscal year 
1910, when we expended 71 per cent of our aggregate 
revenues, exclusive of postal receipts, on account of past 
wars and preparation for future wars. When in Wash- 
ington a short time ago, in speaking of the ratification 



of the arbitration treaties now pending in the Senate, 
Mr. Tawney said: 

"It is my opinion that these treaties should be rati- 
fied, and, with the amendment which I understand the 
President has agreed to, they will be ratified. There 
are many reasons for this, but the annual saving to the 
people of the United States, England, and France of 
hundreds of millions of dollars now wasted in prepara- 
tion for war should alone be sufficient to overcome every 
objection that any one can now urge against their rati- 
fication. 

"It is a mistake, however, to say that the issue in- 
volved is between the President and the Senate. The 
President has discharged his full duty in initiating and 
concluding the negotiation of these peace treaties. The 
issue is now between the people of three of the greatest 
nations in the world and the Senate of the United 
States. 

"Through their appropriate and responsible representa- 
tives the people of these three nations, the United States, 
England, and France, have recognized the fundamental 
fact that the possession of irresponsible power is always 
a temptation to its irresponsible use. The people of 
these three nations have therefore in effect mutually 
agreed, in the future, to become responsible to each 
other for the exercise of their war power by solemnly 
agreeing to submit to an International Court of Ar- 
bitral Justice all questions arising between them that 
otherwise might provoke the exercise of their war power, 
and they have also agreed to abide by the final deter- 
mination of this international tribunal. These peace 
treaties, therefore, represent the will of the people of 
three nations in respect to substituting peaceful for war- 
like methods in the settlement of all international ques- 
tions. To become effective, however, that will must be 
approved by the Senate, and for that reason the issue is 
not between the President and the Senate, but between 
the people and that body. 

"In negotiating these treaties the President acted for 
all of our people; he acted, too, from the highest mo- 
tives of the public good and within his constitutional 
power. 

"There is every evidence that his action in this respect 
is approved by the people as well as by the press of our 
country. I do not believe that the action of any Presi- 
dent on any important subject was ever more universally 
approved than the action of President Taft in nego- 
tiating these treaties. 

"It now remains for the Senate, without surrendering 
any of its constitutional rights, to ratify them and 
thereby crystallize into international law the will of the 
people of three of the most powerful nations on earth 
in respect to international peace. No greater responsi- 
bility ever rested upon any legislative body in the world, 
and I believe the magnitude of this responsibility is fully 
appreciated by its members. 

"My confidence that these treaties will be ratified rests 
upon the fact that the people are themselves becoming 
interested and are beginning to realize how much their 
ratification would mean, not only to them, but to the 
people of all other nations. We have too much at 
stake — in fact, the world has too much at stake — for us 
to be indifferent as to the action of the Senate upon this 
question. 



